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1. 1IN PREPARIN: YOUR RECOMMENDATIONS ABOUT FURTHER U N ACTION, c
YOU NMAY CARE TO HAVE BigH T OP THE FOLLOWING MINUTE SETTING OUT -
TENTAT IVE THOUGHTS ON THE POSSIBILITY OF REFERENCE TO THE 1 C J.
BEGINS, ‘ 4
FALKLAND ISLANDS: REFERENCE TO THE INTERNATIONAL GOURT OF JUSTICE
“ROBLEMS C

W. TH1S NOTE CONSIDERS WHETHER WE MIGHT SEEK A SEGURITY COUNCIL

SOLUTION WHICH WOULD EITHER:

A. REFER THE QUESTION OF SOVEREIGNTY OVER THE FALKLAND ISLANDS ¢
AND THEIR DEPENDENCIES TO THE INTERN ATIOWAL COURT OF JUSTICE

(1CJ) FOR AN QUOTE ADVISORY OPINION UNQUOTE: OR

Bs CALL ON ARGENTINA AND THE UK TO REFER THE SOVEREIGNTY DISPUTE (
TO TUE ICJs "IN BOTH CASES AN ESSENTIAL CONDITION BEING THAT

ARGENTINA WOULD FIRST WITHDRAW HER FORCTQ AJD THAT SOME

(UiT LLL ARRANGEMENTS BE MADE FOR THE ADMINISTRATION OF THE ISLANDS C
IN THE MEANWH ]LL SINCE WE WOULD BE UIALLE TO TAKE ANY MILITARY ;uﬁu
CTION WHILE THE COURT WAS CONSIDERING THE CASE. Al
24 THIS MNOTE HAS BEEN DIBCUSSED WITH BUT NOT YET FULLY CLEARED

B LEEAL AT [ GERS

CONCLUS 1 ONS

Je Ae HAVING ACHIEVED THEIR PRIMARY OBJECT IVE, THE ARGENTINES ARE

UNLIKELY TO ENTRUST THE' ISSUE TO!INTERNAT IONAL ARBITRAT ION OR ¢
TO AGREE TO WITHDRAW WITHOUT CONSIDERABLE MATERIAL PRESSURE:

Bs THERE IS THEREFORE A RISK THAT THE SECURITY COUNCIL COULD FIND ,
ITSELF CONSIDERING AMOVE TO REFER THE SOVEREIGNTY ISSUE TO THE €
Ibd WHILST THE ARGENTINES REMAIN IN POSSESSION. THIS WOULD BE

CIF]

1CULT, THOUGH NOT IMPOSSIBLE, FOR US TO RESIST AND WOULD
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WELUDE ANY ATTEMPTS TO RECOVER THE ISLANDS BY FORCE:

# . IF WE DID GET TO THE COURT WE MIGHT LOSE:

Be THE POSS IBLE PRESENTATIONAL GAINS OF MANOEUVRING THE ARG ENT INES
INTO TAKI G THE ONUS OF REJECTING RECOURSE TO A PEACEFUL

BETTLEMENT MAY THUS BE OUTWEIGHED BY THE DISADVANTAGES.

BACKGROUND
s THERE 1S A DISTINGT CHANCE THAT TH[ COURT MIGHT RULE AGAINST
USs THE COMPOSITION OF THE COURT ITSE I8 NOT WHOLLY ENCOURAG ING,
'ESPECIALLY WHEN TAKEN TOGETHER UlT Tub FACT THAT IN THE
OPINION OF THE LAW OFFICERS (IN 1966) OUR TITLES TO THE FALKLAND
ISLANDS AND THE DEPENDENCIES ARE NOT AS SOLID IN MODERN [NTER-
i NATIONAL LAW AS MIGHT BE WISHED., IT WOULD TAKE AN Ylllﬁﬂ UP TO
B A YEAR FOR THE COURT TO RULE.

ADVISORY OP INIONS ¢
D» AN ADVISORY OPINION CAN ONLY BE SOUGHT BY AN ORGAN OF THE UN, -
EG THE SECURITY COUNCIL. UNLIKE A CONTENTIOUS CASE BEFORE THE
COURT, A REQUEST FOR AN ADVISORY OPINION DOES NOT REQUIRE

THE CONSENT OF THE PARTIES. THE COURT WOULD BE LIKELY TO TRY

T0 RESPOND TO THE REQUEST BUT MIGHT FIND THAT IT WAS PREVENTEL
FROM DOING SO IN THE EVENT OF TOTAL ARGENTINE NON~COOPERAT ION,

|
6s NEI!THER THE SECURITY ({COUNC]L NOR THE PARTIES TO ANY DISPUTE }ﬂ‘}
ARE LI‘ﬁLLY BOUND TO ACCEPT AN ADVISORY OPINION. A BECURITY ¢
i COUNCI L RESOLUT1ON CALLING 'FOR COMPLIANCE WOULD NOT BE BINDING
L EITHER <. BUT/IF MWE REJECTED AN 10J ORINION ADVERSE TO US, WE SHOULL
E, PtUJ SOME DD IUM

REFERENCE BY, THE PARTAES

IsiA RESOL UT]UU OF TYPE B.  IN PARAGRAPH 1 ABOVE WOULD NOT ENTITLE
T
B
'}

THE COURT TO CONSIDER THE MATTER UNLESS BOTH PARTIES AqREEi. (

‘ IF Tuyy DID, TIL COURT !S JUDGMENT WOULD BE BINDINGs ACCORDINGLY,
‘ ARGENTINA WOULD BE MOS NLI\FLY TO AGREE. ¢
; AR GUMENT
s THE SECURITY COUNCTL HAVING NOW DEMANDED THAT THE AR ENT INES ;
WITHDRAW THEIR TROOPS, A FEW DAYS WILL HAVE TO ELAPSE IN ORDER TO (
- ESTABLISH THAT THEY ARE NOT WILLING TO DO 80. WHEN THIS I8 GLEAR, i 1T
WOULD BE NATURAL FOR US TO GO BACK TO THE COUNCIL FOR A SECOND
RESOLUTION, WHICH COULD ' INCLUDE ONE OF THE ABOVE PROPOSALS. C.
9+ THE PURPOSE OF PROMOTING ‘A RESOLUTION IN EITHER OF THE ABOVE ,
i TERMS WOULD BE FIRSTLY TO/INCREASE THE PRESSURE OF ARGENTINA TO (
E WITHDRAW: SECONDLY, TO DEMONSTRATE H M GI!S WILLINGNESS TO EXHAUST
; ALL AVAILABLE INTERNATIONAL MACHINERY IN AN ATTEMPT TO FIND A
2 PEACEFUL SOLUTION: AND, FAILING AGREEMENT ON WITHDRAWAL, TO (e

'i‘ DEMONSTRATE THAT AT I8 ARGENTINA THAT 18 FRUSTRAT I NG PLACtFUL

=

¢ IT WOULD OBVIOUSLY TAKE |MMENSE PRESSURE TO GET THE ARGENT INES .
TO WITHDRAW A8 PART OF THIS PACKAGE. THEY HAVE SECURED THEIR C
OBJECTIVES, AND CAN COUNT ON INTERNAT IONAL OPPROBR IUM DECREAS INC
THEY MI1GHT ARGUE THAT THE MATTER SHOULD BE REFERRED TO THE

I C o WHILST THEY REMAIN IN POSSESSI10N: OR THEY MIGHT REJECT ALL ¢
FURTHER III#PWATID‘AL INVOLVEMENT IN WHAT WOULD BE, TQ THEM, A

DOMESTI1C ATTER. THIS WOULD AT LEAST LEAVE OUR UAY OPEN FOR OTHERC::’
% P HODS ~ FOR WHICH REASON ONE WOULD EXPECT THE ARGENT INES TO

;% ’4[15]@ SUCH CLEAR*CUT REJECT ION&

C. 0 T 0 e O e g
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ERE 15 THEREFORE AN OBV IOUS RISK THAT THE TWO PARTS OF THE
E_COULD BE DECOUPLED IN THE SECURITY COUNCILe ANY OPENING
RGESTION THAT REFERENCE TO THE | C J SHOULD BE PRECEDED BY
ARGENT INE W{THDRAWAL COULD, IN THE COURSE OF NEGOTATION, BE
JTED TO THE POINT WHERE, FOR INSTANCE, THE ARGENT INES WOULD
OMISE TO CONSIDER WITHDRAWING, 1N THE EVENT OF THE COURT!S QPINION
NG AGAINST THEM. THEY WOULD THUS HAVE THE ADVANTAGE OF UND ISTURBED
SSESSION FOR AS LONG ASIT TOOK THE COURT TO REACH AN OPINION
PROCESS WHICH THE ARGENTINES GOULD TO SOME EXTENT HELP TO
NG) WHILST H M G WOULD BE IN PRACTICE DEBARRED FROM TAKING
Y OTHER MEASURES TO RESOLVE THE SITUATION WHILE THE MATTER
, ‘QNTERNATIONALLY SUB JUDICEs THE VETO WOULD HOWEVER PROBABLY BE
VAILABLE TO US TO PREVENT AN ADVISORY OPINION BEING REQUESTED
THESE CIRCUMSTANCES.

: 2. ANY MOVE ON OUR PART TO RESPOND TO AN APPEAL TO REFER THE DISPUTE
10 THEJJ € J/OR TO SEEK AN ADYISORY OPINION AS A MEANS TO A PEACEFUL
SETTLEMENT @OULD HAVE IMPLICATIONS FOR OTHER DEPENDENT TERRITORIES
JOVER WHICH THERE I8 A DISPUTE WITH A NEIGHBOURING STATE AND IN
PART ICULAR GIBRALTAR. BUT ' IN THE MID-8IXTIES WE MADE AN OTFER -
SINCE LAPSED = TO THE SPANIARDS TO SUBMIT OUR SOVEREIGNTY TO THE
] G WJis NMERDICT &

85 SOME MEMBERS OF THE SECURITY COUNCIL MAY OBJCT ON LEGAL GROUNDS
TO A RESOLUTION THAT B8OUGHT TO REFER A DISPUTE BETWEEN TWO SOVEREIGN
STATES TO THE 1 C Je THE SOVIET UNION, IN PART ICULAR,

' RE PRONE |
TO ASSERT THAT IN INTERNATIONAL LAW A DISPUTE BETWEEN TWO SOVEREIGN
STATES MUST BE SETTLED BY DIRECT NEGOTIATION AND THAT SUPRA~
NATIONAL BODIES SHOULD NOT BE PUT IN A POSITION TO ARBITRATE.
ENDS + ‘
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